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STEPHEN D. THOMPSON
ATTORNEY AT LAW
120 East Avenue
P .0. Box 1707
Ketchum, ID 83340
Telephone: (208) 726-4518
Facsimile: (208) 726-0752
ISBA# 5714

Attorney for Defendant-Appellant

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

KENNETH EUGENE WRIGHT.,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Docket No. 38020-2010
APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Kenneth Eugene Wright appeals from the district court's Judgment on Conviction
imposing a sentence of ten (10) years fixed, followed by an indeterminate life sentence,
(R., pp. 62-63).
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Additionally, Mr. Wright timely filed a Motion under Rule 35. (R., p.64). After
hearing, the district court also denied his Rule 35 motion. (R., p.81 ).
Mr. Wright asserts that, in light of the unique facts of this case, his sentences are
excessive. Further, Mr. Wright asserts that the district court erred by denying his motion
for reduction of sentence under Rule 35.
Statement of the Facts & Course of Proceedings.
Mr. Wright was at the time of sentencing a 44 year old married man, having
been born on

(PSI p.1 ). He is married to Deborah Wright, and

acted as stepfather to her children (PSI p.1, 7). He was very concerned about those
children and wanted to "become a better father and grow more in Christ . . . get back
with my church members and wife and kids." (PSI p.10). He had a job and was working
at the time of his arrest, and considered himself a good employee. (PSI pp. 9, 12) The
pre-sentence investigator noted that Mr. Wright accepted responsibility and expressed
remorse. (PSI pp.10-11).
At sentencing, which was held on July 22, 2010, counsel for Mr. Wright argued
for cognitive self-change courses, criminal thinking classes, and possible drug
treatment. (Tr. p. 26, lines 13-17). He also noted his support system which included his
wife and family, and church associations. (Tr. p. 26, lines 18-25).

Therefore, Mr.

Wright's attorney argued for four years, two fixed and two indeterminate, and the 365
day rider program. (Tr. p. 27, lines 7-12). The state asked for a determinate sentence of
eighteen ( 18) years without possibility of parole. (Tr. p. 31, lines 7-1 0).
Despite the above factors, and the lesser request of the state, the district court
imposed the a fixed ten (10) years followed by indeterminate life. (Tr. p. 35, lines 1-2).
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Additionally, Mr. Wright timely filed a Motion under Rule 35 for reduction of
sentence. (R., p.64). After hearing, the district court also denied his Rule 35 motion.
(R., p.81).
ISSUES
1.

Did the district court abuse its discretion when it imposed a life sentence ten (10)
fixed the remainder indeterminate following his plea of guilty and conviction
thereon?

2.

Did the district court abuse its discretion when it denied Mr. Wright's Idaho
Criminal Rule 35 (Rule 35) Motion For A Reduction Of Sentence?

ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed A Life Sentence Ten (10)
Fixed The Remainder Indeterminate Following His Plea Of Guilty And Conviction
Thereon Following His Plea Of Guilty

A.

Introduction
Mr. Wright's history, and the facts of this case, present mitigating circumstances

indicating a need for temperance in sentencing, and a need to consider rehabilitation of
a man who otherwise was productive in society.

Nevertheless, the district court

imposed a life sentence with 10 years fixed. Mr. Wright asserts that the district court
failed to adequately consider the mitigating factors and sentencing objectives and
therefore abused its discretion.
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B.

The District Court Abused Its Discretion When It Imposed Its Sentence.

Mr. Wright asserts that, given any view of the facts, his sentences are excessive
for his charge. Where a defendant contends that the sentencing court imposed an
excessively harsh sentence the appellate court conducts an independent review of the
record, giving consideration to the nature of the offense, the character of the offender,
and the protection of the public interest. See State v. Reinke, 103 Idaho 771, 653 P.2d
1183 (Ct. App. 1982). The Idaho Supreme Court states:
the general objectives of sentence review are:

i) to correct the sentence which is excessive in length, having regard to

the nature of the offense, the character of the offender, and the protection
of the public interest;

(ii) to facilitate the rehabilitation of the offender by affording him an
opportunity to assert grievances he may have regarding his sentence;

(iii) to promote respect for law by correcting abuses of the sentencing
power and by increasing the fairness of the sentencing process; and

(iv) to promote the development and application of criteria for sentencing
which are both rational and just.
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State v. Broadhead, 120 Idaho 141, 144-145, 814 P.2d 401, 404-405 (1991), overruled
on other grounds by State v. Brown, 121 Idaho 385, 825 P.2d 482 (1992), (citing
State v. Wolfe, 99 Idaho 382, 384-385, 582 P.2d 728, 730-731 (1978) and quoting ABA

Standards Relating to Appellate Review of Sentences at 7 (Approved Draft 1968)).
The Idaho Supreme Court has further held, "'[w]here a sentence is within
statutory limits, an appellant has the burden of showing a clear abuse of discretion on
the part of the court imposing the sentence."' State v. Jackson, 130 Idaho 293, 294,
939 P.2d 1372, 1373 (1997), quoting State v. Cotton, 100 Idaho 573, 577, 602 P.2d 71,
75 (1979).

Mr. Wright does not allege that his sentence exceeds the statutory

maximum.

Rather, Mr. Wright contends that in light of the governing criteria, the

sentence was excessive considering any view of the facts.

Id., citing State v.

Broadhead, 120 Idaho 141, 145, 814 P.2d 401, 405 (1991), overruled on other grounds
by State v. Brown, 121 Idaho 385, 825 P.2d 482 (1992). The governing criteria, or

objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4)
punishment or retribution for wrongdoing. Id., quoting State v. Wolfe, 99 Idaho 382, 384,
582 P.2d 728, 730 (1978).
Although Mr. Wright's history presented mitigating circumstances and reasons for
mercy, the court sent Mr. Wright to the penitentiary for up to life. Mr. Wright was at the
time of sentencing a 44 year old married man, having been born on
(PSI p.1 ). He is married to Deborah Wright, and acted as stepfather to her
children (PSI p.1, 7). He was very concerned about those children and wanted to
"become a better father and grow more in Christ . . . get back with my church
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members and wife and kids." (PSI p.10). He had a job and was working at the time of
his arrest, and considered himself a good employee. (PSI pp. 9, 12) The pre-sentence
investigator noted that Mr. Wright accepted responsibility and expressed remorse. (PSI
pp.10-11).
Further, the district court noted that Mr. Wright had a family, had a job, had an
employer who seemed to be happy with him and was considering him for more
responsible positions, and had been generally doing pretty well. (Tr. p. 32, lines 16-23).
These are all factors that speak toward the sentencing goal of rehabilitation.

This

incident seemed to be an aberration from Mr. Wright's general behavior. However, the
district court saw fit to sentence this man to up to life after 10 years fixed, leaving very
little chance of rehabilitation. Even after 10 years, Mr. Wright's wife may be gone, her
children grown or mostly grown.
Additionally, the issue of reducing a sentence because a defendant expresses
remorse has been addressed in several cases. In State v. Alberls, 121 Idaho 204, 824
P.2d 135 (Ct. App. 1991 ), the Idaho Court of Appeals noted that some leniency is
required when the defendant has expressed "remorse for his conduct, his recognition of
his problem, his willingness to accept treatment and other positive attributes of his
character." Id. at 209, 824 P.2d at 140. Similarly, the Idaho Supreme Court reduced a
defendant's term of imprisonment because the defendant expressed regret for what he
had done. State v. Shideler, 103 Idaho 593, 595, 651 P.2d 527, 529 (1982).
Mr. Wright was a man concerned for his family, and remorseful for his choices
and conduct. In light of the facts of the his case and of his personal circumstances, Mr.
Wright asserts that the district court failed to adequately consider the mitigating factors,
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failed to adequately address the sentencing objectives including rehabilitation, and,
thus, abused its discretion.

11.

The District Court Abused Its Discretion When It Denied Mr. Wright's Idaho Criminal
Rule 35 (Rule 35) Motion For A Reduction Of Sentence Because The Sentence Was
Excessive As Initially Imposed

A.

Introd uctio n
Counsel for Mr. Wright did not present any new information in support of the Rule

35 motions for a reduction of sentence. Accordingly, Mr. Vvright asserts that the district
court abused its discretion when it denied the motion because his sentence was
excessive as initially imposed.

B.

The District Court Abused Its Discretion When It Denied Mr. Wright Idaho

Criminal Rule 35 (Rule 35) Motion For A Reduction Of Sentence Because The
Sentence Was Excessive As Initially Imposed

A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency that may
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be granted if the sentence originally imposed was unduly severe. State v. Trent, 125
Idaho 251, 253, 869 P.2d 568, 570 (Ct.App.1994), citing State v. Forde, 113 Idaho 21,
740 P.2d 63 (Ct.App.1987) and State v. Lopez, 106 Idaho 447, 680 P.2d 869
(Ct.App.1984). "The criteria for examining rulings denying the requested leniency are
the same as those applied in determining whether the original sentence was
reasonable." Id., citing Lopez, 106 Idaho a 450, 680 P.2d at 872. "If the sentence was
not excessive when pronounced, the defendant must later show that it is excessive in
view of new or additional information presented with the motion for reduction. Id., citing
State v. Hernandez, 121 Idaho 114,822 P.2d 1011 (Ct.App.1991).

Counsel for Mr. Wright did not submit any new information or documentation in
support of his Rule 35 motions. However, the district court did note that there was a
good reason for Mr. Wright not to discuss the gun used in the case at the time of
original sentencing, due to Mr. Wright's understanding or lack thereof regarding the
dismissal of the weapon enhancement, and further re-iterated the family, church and job
connections. (Tr. Rule 35 p. 15, L.23 - p. 16, L.7). However, the district court refused to
reduce the sentence.
Therefore, Mr. Wright respectfully contends that the district court should have
reduced his sentences pursuant to the Rule 35 motions because the sentence was
excessive as originally imposed. His remaining arguments in support of this assertion
are found in section ll(B) above, and need not be repeated. They are incorporated
herein by reference.
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CONCLUSION

Mr. Wright respectfully requests that this court reduce his sentence as it deems
appropriate. Alternatively, he requests that his cases be remanded to the district court
for a new sentencing hearing. Alternatively, he requests that the order denying his Rule
35 motion be vacated and the cases remanded to the district court for further
proceedings.

DATED this

L½ay of AUGUST, 2011.
EN D. THOMPSON
S
Attorney for Defendant-Appellant
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CERTIFICATE OF SERVICE

L\

I HEREBY CERTIFY that I have this
day of AUGUST 2011 caused a true
and correct copy of the foregoing APPELLANT'S BRIEF to be delivered via U.S. First
Class Mail to Attorney General's mailbox at Supreme Court for:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
P.O. BOX 83720
BOISE, ID 83720-0010

ST PHEN D. THOMPSON
State Appellate Public Defender
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